IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM MAHONEY : CIVIL ACTI ON
V.

DONALD T. VAUGHN, Superi ntendent,

Gaterford SCI, THE DI STRI CT

ATTORNEY OF THE CITY OF

PH LADELPHI A and THE ATTORNEY

GENERAL OF THE STATE OF :

PENNSYLVANI A : NO.  00-606

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. January 19, 2001

Petitioner WIIiam Mahoney ("Mahoney") filed a petition for
writ of habeas corpus challenging his 1984 fel ony-nurder
convi ction based upon the ineffectiveness of his trial counsel
for counsel’s failure to object to: (1) the trial court's felony-
murder charge; (2) the trial court's jury charge or absence of an
instruction requiring the jury to be unani nous on the
voluntariness of his confession; and (3) the adm ssibility of a
portion of an expert wi tness' testinony. Mhoney also all eged
that his post-trial and appell ate counsel were ineffective for
failing to raise the above issues on appeal.

Magi strate Judge Arnold C. Rapoport filed a Report and
Reconmendation ("R & R') on Septenber 26, 2000, to deny and
dismss the petition and find no probable cause to issue a
certificate of appealability. Petitioner filed objections;

defendants filed a response. After de novo consideration, the



petition for wit of habeas corpus is denied and di sm ssed.

Backgr ound

Petitioner shot the victim Sidney Eick ("Eick"), in the
head while trying with two others to rob Ei ck of nethanphetam ne
Ei ck di ed several weeks later of a gun shot wound to the head.
Petitioner was convicted by a jury of second degree nurder
(felony-nmurder), robbery, burglary and possession of an
instrunment of crinme, in the Court of Common Pl eas of Phil adel phia
County on March 23, 1984. On March 7, 1985, petitioner was
sentenced to |ife inprisonnment for nurder, a consecutive term of
ten to twenty years for robbery, a concurrent termof ten to
twenty years for burglary and a consecutive termof two and one-
half to five years for the weapons charge.

Petitioner, appealing to the Pennsylvania Superior Court,
all eged that he was entitled to a new trial because: (1) the jury
i nproperly heard testinony regarding prior crimnal acts; (2) the
jury was inproperly “death qualified”; and (3) two police
of ficers unconstitutionally referred to petitioner’s decision to
remain silent. He also alleged the trial court erred in denying
his notion to dismss pursuant to Pa. R Cim P. 1100. The
Superior Court affirned the judgnent of sentence on February 10,
1986. The Pennsyl vani a Suprene Court denied petitioner’s request
for discretionary review on Cctober 22, 1986.

Petitioner, aided by new counsel, filed a petition for
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collateral relief under the Post Conviction Relief Act ("“PCRA"),
42 Pa. C.S. A 8§ 9541, et seq., on Novenmber 13, 1996. His
petition alleged that trial counsel was ineffective for failing
to argue that: (1) the jury instruction for fel ony-nurder shoul d
have stated that the killing nust have been “in furtherance” of
the felony; (2) the jury should have been instructed that the
Commonweal th bore the burden of proving the voluntariness of the
petitioner’s confession by a preponderance of the evidence and it
must unani nously find the confession to have been voluntary; and
(3) the nedical exam ner’s opinion regarding the cause of death
was obj ectionable and inadm ssible. Petitioner also alleged that
appel | ate counsel was ineffective for failing to raise the sane
i ssues on appeal, and that a life sentence was illegal under
state law. The PCRA petition was deni ed on Decenber 3, 1997.
The Superior Court affirmed the denial on June 3, 1999. The
Suprene Court denied a petition for discretionary review on
Oct ober 4, 1999.

Petitioner filed this action for habeas relief on February
2, 2000. Petitioner objected to the |egal conclusions contai ned
in the Report and Recommendati on of Magi strate Judge Rapoport,

and seeks de novo review in the district court.

Di scussi on

A St andard of Revi ew

The Antiterrorismand Effective Death Penalty Act of 1996
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(“AEDPA’), Pub. L. 104-132, 110 Stat. 1218 (enacted April 24,
1996) applies.! The AEDPA anended 28 U.S.C. 82254, under which
this petition was filed, to give greater deference to a state

court’s legal determ nations. Under Matteo v. Superintendent,

SCl Albion, 171 F.3d 877 (3d Cr. 1999) (en banc), cert. denied,

Matteo v. Brennan, 528 U. S. 824 (1999), a two-step analysis is

required. First, the federal court nust determ ne whether the
state court’s decision was contrary to Suprene Court precedent.
Id. at 891. Second, if the state court’s deci si on was not
contrary to Suprene Court precedent, the court nust determ ne
whet her the state court decision represents an unreasonabl e
application of Suprene Court precedent. |d.

B. | neffective Assi stance of Counsel

Al petitioner’s clains are allegations of ineffective
assi stance of counsel. Cdains for ineffective assistance of
counsel nust be eval uated under the two-part test set forth in

Strickland v. Washington, 466 U. S. 668 (1984). First, petitioner

must show that “counsel’s representation fell bel ow an objective

standard of reasonableness.” 1d. at 688. Then, petitioner nust

128 U.S.C. 2254(d), as amended by the AEDPA, "unquestionably
appl[ies] . . . to [habeas] cases filed after the Act took
effect.” Lindh v. Mirphy, 521 U S. 320, 335 (1997). See also
Matteo v. Superintendent, SCI Al bion, 171 F.3d 877 (3d Cr. 1999)
(applying 28 U. S.C. 8§2254(d), as anended by the AEDPA, to a 1996
petition for wit of habeas corpus of a prisoner convicted in
Sept enber, 1988). WMahoney's habeas petition was filed on
February 2, 2000, well after the AEDPA took effect.
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show t hat counsel’s performance prejudiced the petitioner by
depriving the petitioner of a fair trial. 1d. at 687. Put

anot her way, petitioner nust show that but for counsel’s
unreasonabl e errors, the result of the proceeding woul d have been

different. | d. Under Strickland, counsel cannot be ineffective

for failing to raise neritless clains.

1. | nef fecti veness of trial counsel for failing to object
to the court’'s felony-murder charge that omtted the
“in furtherance” el enent.

The petitioner’s first claimis that trial counsel was
ineffective for failing to object to the trial court’s charge on
the el ements of felony-nurder because the court did not instruct
t hat the hom ci de nust have been “in furtherance of the felony.”
The Superior Court, review ng Mahoney’ s conviction, found that
there was no error of state |aw because “in furtherance of the

felony” is not an elenment of second degree nurder. Comobnwealth

v. Mahoney, No. 5119 (Pa. Super. filed June 3, 1999).

Second degree nurder is defined as crimnal hom cide when
“comm tted whil e defendant was engaged as a principle or an
acconplice in the perpetration of a felony.” 18 Pa. C S. A 8§
2502(b). Although not expressly stated in the statute, the "in
furtherance" aspect is an elenent of the crime of felony-nurder.

See Commonweal th v. Redline, 137 A 2d 472, 476 (Pa. 1958)(“‘It is

necessary * * * to show that the conduct causing death was done

in furtherance of the design to commt the felony. Death nust be



a consequence of the felony * * * and not nerely

coi ncidence.’ ”)(quoting Htchler, The Killer and H's Victimin

Fel ony- Murder Cases, 53 Dick. L. Rev. 3 (1948)). See also

Comopnweal th v. Johnson, 485 A 2d 397, 401 (Pa. Super. C.

1984) (“if there is evidence that . . . [the defendant’s act was
not in furtherance of the [felony], then there [is] insufficient

evidence to convict appellant of nurder.”); Conmonwealth v.

Rawl s, 477 A. 2d 540, 543 (Pa. Super. C. 1984)(under the felony-
mur der doctrine, the killing “nmust be acconplished in furtherance
of the intentional felony.”).

Pennsyl vani a Suprene Court decisions nmake clear that, "in
furtherance of" is an element of the crine and it was an error of
state law not to instruct the jury that it nust find that Mahoney
shot (and killed) Eick in furtherance of the felony. However,

f ederal habeas relief does not lie for nere errors of state | aw.

See Estelle v. MCGuire, 502 U. S. 62, 67-68 (1991).

But it was also a violation of the Due Process C ause of the
Fourteenth Anendnent to convict Mahoney of the fel ony-nurder
charge without a jury finding the killing was "in furtherance" of

the felony. See Fiore v. Wite, -- S. .-, 2001 W 15674, *2

(January 9, 2001) ("W have held that the Due Process { ause of
t he Fourteenth Amendnent forbids a state to convict a person of a
crime without proving the elenments of that crime beyond a

reasonabl e doubt."). In Fiore, the Court cited In re Wnship,




397 U. S. 358, 364 (1970), and Jackson v. Virginia, 443 U S. 307,

316 (1979). Wnship considered whet her proof beyond a reasonable
doubt was required in a juvenile proceeding in which the

def endant was charged with an act which would have constituted a
crime if conmmtted by an adult. In holding the reasonabl e doubt
standard applied, the Court stated that, "the Due Process C ause
protects the accused agai nst conviction except upon proof beyond
a reasonabl e doubt of every fact necessary to constitute the
crime wwth which he is charged."” 1d. at 364.

The Jackson opinion is even nore apt here. In that case,
the Court determ ned the Wnship standard applied in a federal
habeas corpus proceedi ng when the defendant clai ned he was
convicted by the state without sufficient evidence. Jackson, 443
U S at 313-14. The Court held that proof of preneditation or
the specific intent to kill was essential to convict a defendant
of first degree nmurder in Virginia. 1d. at 309. Reaffirmng the
hol ding in Wnship, the Court again asserted that "no person
shall be nmade to suffer the onus of a crimnal conviction except
upon sufficient proof — defined as evi dence necessary to convince
a trier of fact beyond a reasonabl e doubt of the existence of
every elenent of the offense.” |[d. at 316.

The Court has continued to reaffirmthis rule. |In 1993,
the Court stated, “[t]he prosecution bears the burden of proving

all elenments of the offense charged and nust persuade the



factfinder ‘beyond a reasonabl e doubt’ of the facts necessary to

establish each of those elenents.” Sullivan v. Louisiana, 508

UsS. 272, 277-78 (1993).

In 1995, the Court was asked to determ ne “whether it was
constitutional for the trial judge to refuse to submt the
question of ‘materiality’ to the jury [in a case brought under 18
U S.C 81001, in which one of the elenents is falsifying,

concealing or covering up a material fact].” United States v.

Gaudi n, 515 U. S. 506, 507 (1995). The Court again stated “that
[the Fifth and Sixth Amendnents] require crimnal convictions to
rest on a jury determnation that the defendant is guilty of
every elenent of the crinme with which he is charged, beyond a
reasonabl e doubt.” 1d. at 510 (citing to Sullivan, 508 U S. at
277-78).

The Court reiterated again |ast year that, “[t]aken
toget her, the[] rights [announced in the 6'" and 14'" amendnents
to the Constitution] indisputably entitle a crimnal defendant to
‘a jury determnation that [he] is guilty of every elenent of the
crime with which he is charged, beyond a reasonabl e doubt.’”

Apprendi v. New Jersey, 120 S. C. 2348, 2355-56 (2000) (quoting

Gaudi n, 515 U. S. at 510).

It was a Constitutional violation to omt the "in
furtherance of" el enent of the felony-nurder charge at Mahoney's

trial, but the “harm ess error” standard applies. Habeas



petitioners are not entitled to habeas relief based on trial
error unless they can establish that it resulted in actual

prejudice. Brecht v. Abrahanson, 507 U. S. 619, 637 (1993),

rehrg. denied, 508 U.S. 968 (1993). Only if a federal judge in a

habeas proceeding is in grave doubt whether a trial error of
federal |aw had substantial or injurious effect or influence in
determning the jury's verdict, is the error harmess. See

O Neal v. MAninch, 513 U S. 432, 437 (1995); Yohn v. lLove, 76

F.3d 508, 523 (3d Gr. 1996).

The felony-nurder victim Eick, died froma gun shot wound
to the head several weeks after being shot. See R & R at 5.
Mahoney admtted going to Eick’s house to rob him id. at 6, and
that he used the .22 gun the police found in Mahoney’'s car to
scare Eick, (but not to shoot him, id. at 7. The trial court
erred in failing to instruct the jury that it nust determ ne
beyond a reasonabl e doubt that Eick was killed in furtherance of
the robbery to convict Mahoney of the crine of felony-nurder, but
in light of the established facts, such error was harm ess. The
court has no doubt the jury would have found the hom ci de was
commtted in furtherance of the underlying felony, so there was
no actual prejudice.

Al t hough trial counsel's failure to object to the jury
charge on the felony-nurder count "fell below an objective

standard of reasonabl eness" because the charge omtted the



instruction that the jury nust find Mahoney comm tted the nurder
in furtherance of the underlying felony to find himguilty of the

crime of felony-nmurder, Strickland, 466 U S. at 688, petitioner

has not shown that but for trial counsel's error, the result of
the trial would have been different, id. at 694. Mahoney's
petition for wit of habeas corpus on the ground that trial
counsel was ineffective for failing to object to the trial
court's felony-nurder charge will be deni ed.

2. | nef f ecti veness of counsel for failing to object to the
jury instructions, omtting a charge that the jury had
to determ ne unani nously whether petitioner's
confessi on was voluntary.

Petitioner argues that since his confession was the only
evidence linking himto the crinme, his trial counsel was
ineffective for failing to object to the court’s charge omtting
t he burden of proof on the voluntariness of the confession and
the need for unanimty on the issue. A court nust find a
statenment voluntary, but the Constitution does not require the

jury to rule on voluntariness. See Lego v. Twoney, 404 U S. 477,

489-90 (1972). The trial court found the confession voluntary at
a pre-trial suppression hearing. Since a jury did not need to
determ ne voluntariness, there was no need to charge on
unanimty. Counsel was not ineffective for failing to make this

frivol ous objection to the jury charge.
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3. | neffecti veness of counsel for failing to object to the
adm ssibility of expert testinony without a “beyond a
reasonabl e doubt” foundation for the expert's opinion.

Petitioner contends that the failure of trial counsel to
object to the pathol ogist’s opinion on the cause of death diluted
the Comonweal th’s Constitutional burden of proof on causation
because the court did not require the opinion to have a “beyond a
reasonabl e doubt” foundation. Petitioner argues that the
doctor’s testinony did not contain the words “to a reasonabl e
degree of nedical certainty,” so there were insufficient grounds
for his expert opinion. The Superior Court rejected this
argunent. The petitioner argues that causation is an el enent of

the crime of nurder and therefore the Commonwealth failed to neet

its burden of proof on that issue. Comonwealth v. Md oud, 457
Pa. 310, 312 (1974). Wile it is the Commonwealth's burden to
prove beyond a reasonabl e doubt every el enent of the crine
charged, in light of the facts established at trial, the harmnl ess
error standard precludes habeas relief on this ground as well.
The court has no doubt the om ssion of the words "to a reasonable
degree of nedical certainty” had no substantive or injurious

effect on the jury's verdict. This claimw Il be deni ed.

4. | nef f ecti veness of appell ate counsel for failure to
rai se each of the above clains on appeal.
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Petitioner argues that post-trial and appellate counsel were
ineffective for failing to raise the clainms nmentioned above.
Counsel cannot be ineffective for failing to raise neritless

cl ai ms. See Strickland, 466 U S. at 697. This claimwll al so

be deni ed.

Concl usi on

Petitioner’s objections raise the sane clains as the
original petition for habeas relief. Al clains asserted are
insufficient to grant petitioner habeas relief. The petition for
a wit of habeas corpus wll be denied and dism ssed. There is

no probable cause to issue a certificate of appealability.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM MAHONEY : ClVIL ACTI ON
V.
DONALD T. VAUGHN, Superintendent,
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Gaterford SCI, THE DI STRI CT

ATTORNEY OF THE CI TY OF

PH LADELPH A and THE ATTORNEY

GENERAL OF THE STATE OF :

PENNSYLVANI A : NO. 00-606

ORDER

AND NOW this 19'" day of January 2001, upon careful and
i ndependent consi deration of the petition for wit of habeas
corpus, and after review of the Report and Reconmendati on of
United States Magistrate Judge Arnold C. Rapoport, and the
petitioner’s objections thereto, IT IS ORDERED t hat:

1. The petition for a wit of habeas corpus is DEN ED and
DI SM SSED.
2. There is no probable cause to issue a certificate of

appeal ability.

S.J.
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